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I.  INTRODUCTION

These six matters involve similar and overlapping allegations that Obama for America
and Martin Nesbitt, in his official capacity as Treasurer (“OFA” or the “Committee™) - Barack
Obama’s principal campaign committee for the 2008 presidential election - accepted excessive
and/or prohibited contributions in violation of the Federal Election Campaign Act of 1971, as
armemded, (“FECA” or “the Act”). Two of the :=mtters, MURs 4139 aud 6142, alsa inweive
relatenl alingations as to tie Obama Victory Fund and Andew Tobies, in his afficial apacity as
Treasucer (“OVF” ar the “Victory Fund”), a joint fundmising cammittee formed by OFA and the
Democratic National Committee. As disgussed below, the allsgatians as to QFA’s possible
receipt of excessive contributions is co-extensive with bases for an ongoing audit of OFA that
the Commission initiated in the ordinary course of its supervisory responsibilities.

The complaints vary in their approach to presenting allegations as to possible widespread
patterns of illegal contributions. While some of the complaints rely primarily on media reports
regarding anecdotal examples of allegedly suspicious online fundraising transactions, see MURs
6078/6090/6108, other complaints provide a listing of specific transactions that are alleged to be
part of suspicleus patterss. Sea MURSs 6139, 6141, 8214. The convplaints specificetily request
that the Commissien nsdit OFA and OVF to determitie tiwe oxtant of toe eilrgud vitratidns.

Rnthar than atteanpting to address al] of the trazsin:tians being quastioned, OFA and OVF
foous on their comprehensive compliance system, and assert that this system allowed them to
identify and take appropriate corrective action as to all contributions for which there were
genuine questions as to possible illegality. See OFA Responses in MURs 6078/6090/6108,
MURs 6139 & 6142 and MUR 6214, and OVF Responses in MURs 6139 & 6142. Respondents
assert that all genuinely excessive and prohibited contributions detailed in the complaints have
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been refunded. Respondents also contend that Complainants® allegations are highly speculative,
lack the specificity needed to demonstrate a violation of the Act, and that the patterns identified
by Complainants do not support any inference of illegality. Id

During the 2007-2008 election cycle, the Commission’s Reports Analysis Division
(“RAD") sent the Committee multiple Requests for Additional Information (“RFAIs”) regarding
apparent excessive coatributious sf the smre general types as these identified in the complainte.
While the Conxmuittee veas responsive ta ismes raised in the RFAIs, RAD’s review of Committes
disclosurs reports suggests that OFA has acceptad, sud fiilarl o tnke timely corsective sction
ﬁth regard to excessive contributions, which may total betwean $1.89 million and $3.5 million,
an amount that is quite large in terms of prior excessive contribution cases, but constitutes less
than 1% of the $745 million in total contributions received by OFA. See Chart A, infra. On
March 16, 2009, pursuant to its Review and Referral Procedures, RAD referred the Committee to
the Audit Division for a 2 U.S.C. § 438(b) audit.

On April 16, 2009, the Commission approved the Section 438(b) audit of the Committee.
The Commission’s Audit Division has obtained financial database information from OFA, and
undertaken sconciliation of bank statcments with Sisclosure seports. Thw Audit Division
commwnteed facld werk in December 2809, which is cnremtly ongoing. The facus of the Section
438(b) audit is to examine whether the Committes waa in matesial compliance with the
regulations and requirements of the Act and whether its procedures for identifying potectial
violations was appropriate, as specified in the 2007-2008 Authorized Audit Program. The audit
will include a review and testing of the Committee’s compliance procedures, vetting and

reporting processes regarding excessive contributions,
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These matters present the Commission with the question of whether the primary
consideration should be the seemingly large actual dollar amount of the nppﬁentviolation
(between $1.89 million and $3.5 million) or seemingly small level of noncompliance reflected by
the percentage relationship between the violation and OFA's overall receipts (less than % of 1%).
For the reasons discussed below, we recommend that the Commission find reason to believe that
Obama for America and Mirtin Nesbitt, in his official capaeity as Treasaror, violated 2 U.S.C.

§ 441a(f), and authorize & Seotites 437g audit to be pexformed acncusrently with the engoisg
Section 438 audit.

In contrast to the substantial support for allegations relating to excessive contributions,
the allegations that OFA acoepted prohibited contributions from foreign nationals (in violation of
Section 441e) and from fictitious names (in violation of Section 441f) are either wholly
speculative or appear to involve sums that are de minimis both in terms of dollar amount and as a
percentage of OFA’s overall receipts. Accordingly, for the reasons explained in more detail
below, we are recommending that the Commission dismiss allegations that Obama for America
and Martin Nesbitt, in his official capacity as Treasurer, violated 2 U.S.C. §§ 441e and 441f.

Thero are nv indicatitns that tits Victory Fead ascepited excessive contributiens or
caatribtitians from fereign astionals, ar reiseeported disbursements to QFA. Accordingly, we:
recommend the Comeission find no mmsen to believe that Obams Vistory Furdl and Andrew
Tobias, in his official capacity as Treasurer violated 2 U.S.C. §§ 441a(f), 441e or 434(b).
Although the Obama Victory Fund and Andrew Tobias, in his official capacity as Treasurer, may
have accepted contributions from an unknown donor, we recommend that the Commission
dismiss this potential violation of 2 U.S.C. § 441f because the amount at issue does not warrant

further Commission resources.
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II. FACTUAL AND LEGAL ANALYSIS

The primary issue in these matters is whether Respondents accepted impermissible
contributions through their online fundraising efforts. Although the Commission has not
mandated specific procedures to verify the identity of an individual making a credit card
contribution over the Intemet, it has opined that a committee which intends to solicit and receive
credit card centribeticns over the Int=rme? snust be nble to verify (e identity of these who
cantzihuse via uﬁn’lﬁt ward writh tixe dagree of confidence that is genenally pryvitied whnn e
comsmittza accepts 8 check via disact mail.! Adviscry Opinion 2007-30 (Chris Dedd for
President, Inc.); see also Explanation and Justification for Matching Credit Card and Debit Casd
Contributions, 64 Fed. Reg. 32394, 32395 (June 17, 1999); Advisory Opinion 1999-09 (Bill
Bradley for President, Inc.); Advisory Opinion 1995-09 (NewtWatch PAC); see also
Commission Guideline for Presentation in Good Order (guidance to presidential campaigns
secking federal matching funds, presented by the Audit Division and approved by the
Commission in July 2007). In sum, a committee is charged with the same responsibility to “allay
concerns over the receipt of prohibited contributions™ regarding its online contributions as its
conaibutioms solicited and receiveil through amy otirer méthod. Jd, (quoting Maolilng Credit
Canl and Deliit Casd Contritations, 64 Fiad. Reg. at 32395).

! Advisory Opinions have looked favorably upon several methods for aotifying contributors of a committee’s legal
obligations as well as verifying contributors® identities, including: using web page solicitation forms that post clear
and conspicuous language informing prospective donors of the Act’s source restrictions and contribution limits,
requiring & donor to complete and submit for processing & contribution form that includes the contributor’s name,
contributor’s name as it appears on a credit card, billing address associated with the card number, expiration date of
the card, contributor’s residential address and amount of contribution. Ses, e.g., AO 2007-30 at 3. The committee
shoull] alwe include preucliures litst will allow it ta seresn ©x' contriburlens made =sing corparate or business entity
crmdit oards, e a process sthtasby tho dener mmust atni: (1) the centriition is made foomm bis oven furics sad not
thane of anethier; (3) santrilmtions am xot mads from genawi treasery finds of s coxroratien, Blor arganisstion or
national hank; (3) denor i3 not & fedewmi govemsmsi csatrmater or 8 feavign nesienal, but is a sitizen or permanent
resident of the United Ststes; and (4) the contrihwtion ia made on a personal credit card for which the donos, nota
carporation or business entity, ia legally nbligated to pay. /d at 24,
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As a safeguard against receiving prohibited contributions, the Act’s regulations hold the
committee’s treasurer “responsible for examining all contributions received for evidence of
illegality.” 11 C.F.R. § 103.3(b). While contributions that may “present genuine questions™ as
to whether they were made by foreign nationals or other prohibited parties may initially be
deposited into a campaign®s depository, the treasurer is charged with making his or her “best
efforts te detevmine the lugality of the contributions.” 11 C.F.R. § 103.3(b)X1). Ifthe
cutrteibution sannot be detarmined to be legal, or is discovared to be illegal even theugh it “did
not appenr o be illagal” at the tims it vas roveined, ths trearurer must refund the confzibution
within thirty (30) days of the dste of said discovery. 11 C.F.R. § 103.3(b)(2). By contrast, if the
committee determines that a contribution exceeds the contribution limitations enumerated in
2 U.S.C. § 441a(a)(1), the treasurer has sixty (60) days to refund the excessive contribution, or
obtain a written redesignation or reattribution of the excessive portion. 11 C.F.R.

§ 110.1(b)X3)().
A.  Background
L Obama for America

Obama for America is the principal campaign committee for President Barack Obama.
During the 2008 election cycle, OFA, ss an suthorized candidate committee, was limited to
contributions from individual denors who in the aggsegate did nat mccead $2,300 each for the
primary and general elections. 2 U.S.C. § 441a(a)(L)(A). Since filing its Statement of
Organization on January 16, 2007, the Committee raised over $745 million from over 3.9 million
contributors, approximately $450 million of which was received in online contributions through
the campaign’s website. OFA Response in MURs 6078/6090/6108 at 1-2.
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Respondents explain that, to handle the unprecedented number of donors, volume of
online contributions and dollars raised, they maintained a comprehensive system to review all
online contributions for compliance with the FECA. OFA Response in MURs 6078/6090/6108
at 2-4, OFA Responses in MURs 6139 & 6142 at 2-3, OVF Responses in MURs 6139 & 6142 at
2. The Committee dsserts that its internal system of review surpassed the procedural
requirerrents for tee cofleetion e=d processing of anetribtticns set forth in the Act, anxd that as
the volume of contribvsions imcremim4l, the Ciammnitice contirally reanljusted its procedmres to
enwvure that all centributions recsived on its own or through the Victery Fund ecmpliedt with the
Act’s requizements. QFA Response in MURs 6078/6090/6108 at 3-4; OFA Responses in MURs
6139 & 6142 at 2-3.

The consolidated OFA Response for MURs 6078, 6090 and 6108 includes an Affidavit
from the Committee Chief Operating Officer Henry DeSio, who describes the requirements in
the online contribution process that must have been met before the website would accept a
contribution:

° The Committee online contribution page informed each prospective donor of the

Act’s source restrictions, in explicit language displayed in a conspicuous location
that the donor could not miss;

. No domor annid mahe a cantriltion witinut fisst affinning that the finds wes:
lawful and consistent with the Aci’s requiesments, by chacking a tox ennfSrming
that the donor was a United States citizen or permanent resident, that the funds
were not from the treasury of a person or entity who was a federal contractor,
corporation, labor organization or national bank, and were not pravided by any
person other than the donor;

) Donors who eatesed foreign addresses were required to check a box confirming
that they were either a Unitid Stas citiven or 2 permement resideut alion, and

provide a valil U.S. pusopert numbar, Jd. at 3-4; see also Affidemit of Henry
Degim (“DéBib AK.") 7§ 3-6.
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The DeSio Affidavit goes on to describe the compliance and vetting process that occurred
after the online contributions were processed by a third party vendor and submitted to the
Committee:

° At regular intervals the Committee conducted automated searches of its donor
database, which included all contributions (whether raised online or through other
mechanisms), to identify any fraudulent or excessive donations;

. Contributiens from repeat donors were examnined to erswe that #he tetal amount
reccived from a single donor did not exceed contribution limits; and

° As axarcplas of questionable infamustisn, erronsaus data or fraudubsnt
contributions were identified, the Committee’s automated searches were refined
to query cther contributiona that might contain similar patterns of erroneous or
fraudulent data. Jd. at 4.

2, ‘e Victory Fund

The Obama Victory Fund is a joint fundraising committee established pursuant to
11 CFR. § 102.17, whose participants were Obama for America and the Democratic National
Committee (“DNC™). During the 2008 election cycle, the DNC, as a national party committee,
was limited to contributions from individual donors which in the aggregate did not exceed
$28,500. 2 US.C. § 441a(a)(1XB). Addititnally, a joint fundraising committee established
pursuant to 11 C.F.R. § 102.17, mmy accept up to the limits of the participating committees,
which in this case would be $33,100 per donax (the OFA limit of $2,300 each for the prizmary
and genesal elections and the DNC limit of $28,500). 11 CF.R. § 162.17(a). The Victory Fuad
filed its Statement of Organization on June 10, 2008 and received over $198 million in
contributions during the 2007-2008 election cycle. The Victory Fund denies the allegations in
the complaints and contends that it maintained the appropriate procedures to ensure that
contributions received by the Committee and the Victory Fund were propetly allocated and did
not exceed contribution limits. OVF Responses in MURs 6139 & 6142 at 2. Pursuant to 11
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C.FR. § 102.17, as a joint fundraising committee for OFA and the DNC, the Victory Fund may
accept up to $33,100 per election from each individual contributor, rather than the $2,300 per
election mistakenly cited in the complaint. /4. Moreover, the Victory Fund asserts that to ensure
that individual contributors did not exceed applicable limits to the Victory Fund or the
Committee, the Victory Fund verified all contributions it received with the donor records for the
Conxnittee and the DNC. /d If any contribetion aggregated to exceed applicable timits to the
Commiiiize, the mecessive ammount was fizet rssilocated  the DNC; if after the DNC nenllemation
the contributions still exceeded applicable limits, the excaaaive amount wam refinded to the
contributar. Jd.

B.  Excessive Contribution Allegation

| Facts

The complaints involve allegations based on Complainants’ direct review of disclosure
reports filed by the Committee and the Victory Fund as well as information gleaned from online
media reports, and claim that Respondents accepted excessive contributions in addition to
knowingly receiving contributions from prohibited sources. Fling Complaint at 2; RNC
Complaint at 1-4; Kohtz Complaint at 1; Daniels Compinist at 1; Moore Complaint at 1;
Complaimauts lit huesineds af indivisizals sthom they ¢inim made contributions extealing
$4,600 (vdrivh would be the aggregata tatal of the pezmissible ammunts of $2,300 each for the:
pﬁmnrynndge:malelecﬁons)#ndconﬂ:ndthntthisisevidmthaﬂhe Commitiae and the
Victory Fund contribution processes were utterly lacking in the appropriate internal controls to
ensure compliance with the FECA. Fling Complaint at 2; RNC Complaint at 1-4; Kohtz
Complaint at 1; Daniels Complaint at 1; Moore Complaint at 1.

10
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Respondents reply that their comprehensive vetting and compliance system was designed
to identify all excessive contributions, including those specifically referenced in the complaints,
and redesignate, reattribute, or refund contributions, as appropriate. OFA Response in MURs
6078/6090/6108 at 5; OFA Responses in MURs 6139 & 6142 at 2; OVF Responses in MURs
6139 & 6142 at 3. Specifically, the Committee contends that only 112 of the 602 individuals
originally identified in car:plaints for MURs 6139 and 6142 made contributions that were
paienttially exagmaive tast latux refinded; tha rest, they assesi, actually seaee compliant with the
Act. QFA Response in MUR 6139 at 3, OFA Exspense i MUR 6142 a2 3. Respondents
provide attachment spreadsheets that list the individuals they assert were compliant, as well as
those who made potentially excessive contributions that were later refunded or otherwise cured
(some timely and some untimely).? OFA Response in MURs 6078/6090/6108 at 5; OFA
Response in MUR 6139, Exh. A; OFA Response in MUR 6142, Exh. A. Respondents argue that
their demonstration that most examples of excessive contributions cited in the initial complaints
were either compliant or rectified in a timely manner, is evidence that there is no need for an
investigation of their finances and reporting, and timt these mmatters should be dismissed.

The Contmirsion’s Reports Analysis Division roviewed the Commxittee’s disclosurts fbr
the 2608 electizm cycle, whiuit mflent that the Commitree mpetnd raizing mpproximmtely
$745,689,750 dusing that time period. A mamorandun referring the Comenittee to the Audit
Division indicates that the Committee receivad over $3.5 million in excessive contributions
during the 2007-2008 cycle that were not refunded, reattributed or redesignated

2 The complaint in MUR 6142 has been supplemented 38 times, most recently on December 2, 2009, which lists
thousands of transactions that are alleged to be questionable and/or represent excessive contributions. The
Commisse's Respumse 8 MURs 6130 a1 6142 datesi Des. 29, 26n8 adrhoxses somw of the muwarthys sptcifically
identified in the supplements filed up to that date, but was not amended to address the supplemental complaints filed
after that date, and offers the same general explanations provided in its response to MURs 6078/6090/6108.
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. .3 See RAD Referral dated March 16, 2009. The apparent excessive contributions
detailed in the RAD Referral are reflected in Chart A below. Because RAD's figures are based
on its review of all of the Committee’s original and amended disclosure reports, they will include
any excessive contributions that were properly identified in the Complaints.

Chart A
I;'M Excessive 1 Total Contributions

Contributions Reported
Q107 | $103,382 $25,702,886
@207 $116241 $32,889,836
|Q3 07 $47,380 | $20,652,528
[YE 07 $18,342 | 822,847,587
[M2 08 $35, 161 |  $36,188,853
[M3 08 | "$15,302 | $55.444,580
[M4 08 $44,825 | $41,161,604
{Ms 08 $26,787 | $30,732,459
(me 08 [ $22,267 _ $21,053,056
[M7 08 | $95,010 $51,909,608
{m8 08 | $359,4868 $50,337,660
[M9 08 $2,295,521° $65,000,962
|M10 08 $110,484 | $150,708,708
{126 08 | $27.623 | $36,944,585
30G 08 | $218,689 | '$104,124,845

| N
fTOTAL [ s38%,778° | $745080780
3 mmmwnawmmmmwmmnﬁmdmnmimwmm

mll C.FR. §110.1(b),

4 The RAD Referral idetified $2,295,521 in potential excessive contributions based on the M9 Report, which
included $367,166 in excessive contributions from 317 individuals that were not refunded, redesignated or
reattributed within 60 days of receipt, plus $1,928,355 in contributions designated for the 2008 primary clection that
were reportedly received after the date of the candidate’s nomination. A subsequent review of the Victory Fund’s
disclosure reports indicates that approximately $1,646,236 of these primary-after-primary funds appear to have been
received by the Victory Fund before the candidate accepted his party’s nominstion and the Committee reported the
date the funds were wersferred fiom the Victory Fund, rother dua the Hato e fimds vexo mesived by the Victery
Fund as the contvibmtion dse. Therafose, the $1,646,236 in contefbutins mighit aot be excemive, but simply
reported incoreectly by the Committes. An inwsstigation will clarify whesher the Committae properly reported the
receipts in its M9 disclosurex:
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RAD issued numerous RFAIS to enable the Committee to explain or rectify its excessive
contributions. Though the Committee made significant efforts to identify, redesignate or refund
a significant number of the excessive contributions identified in the Commission’s RFAIs,
RAD’s information indicates that the Committee failed to appropriately redesignate, reattribute
or refund $1.89 to $3.5 million in excessive contributions. Consequently, RAD referred the
Committee to the Audit Division, and the Commission approved an audit pursuant to its
authority under 2 U.S.C. § 438(b). The Section 438(b) audit notification letters were sent to the
Committee in April 2009, financial database information was obtained, and the Audit Division
has endertaken reconciliation of the Committees reccrds and disclosure reports. The 438(b)
audit team is currently conducting its fizld wark. |

2 Analysis

The FECA provides that no person shall make contributions to a candidate for federal
office or his authorized political committee, which (for the 2008 election cycle) in the aggregate
exceed $2,300 each for the primary and general elections. 2 U.S.C. § 441a(a)(1)(A). For the

2008 election cycle, the Act also permits a national political party to receive from individuals or

3 Should the $2,295,521 in excessive contributions identified by RAD be determined to include reporting errors, the
excessive contributions for M9 may be reduced to $649,284 and the Committee’s total potential excessive
contributions may be rdduced to $1,890,541.

13
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persons other than a multicandidate committee up to $28,500. 2 U.S.C. § 441a(a)(1)(B).
Additionally, a joint fundraising committee established pursuant to 11 C.F.R. § 102.17, may
accept up to $33,100 (the combined per-candidate and per-political party contribution limits) for
cach donor. 11 C.FR. § 102.17(a) & (cX5). The Act prohibits a candidate or political
committee from knowingly accepting contributions in violation of the contribution limits set
forth in the PECA, see 2 U.S.C. { 441a(f), and where a commmittee has received an exceasive
contributiom, it has sixty (60) days to identify and medesignate, reattribnite or refunsd the ewoeasive
amount. 11 C.FR. § 110.1(b); see also diseussiom, supra, pp. 5-6.
s The Committee’s Apparent Excessive Contributions

Based upon the information available at this time, the Committee appears to have
accepted excessive contributions that range from $1.89 million to $3.5 million. In light of the
volume of total contributions raised, the Committee’s overall compliance rate on the receipt of
contributions that comply with contribution limitations appears to be between 99.47 percent
(based upon the $3.5 million figure) and 99.75 percent (based upon the $1.89 million figure).
This information presents the Commission with the question of ko to address a ligh number of

excussive contributions in the context of a high rate of corspliance.

14




13044324476

12

13

14

13

17

18

21

MURs 6078/6090/6108/6139/6142/6214 (Obama for America)

First General Counsel’s Report

15



13044324477

12

13

14

13

17

21

23

MURSs 6078/6090/6108/6139/6142/6214 (Obama for America)
First General Counsel's Report

Onbalance,webelieve-thatﬂneovemll dollar amount in violation supports moving
forward to the next stage of the enforcement process.

. Accordingly, we recommend that the Commission find reason to belicve that the
Committee violated 2 U.S.C. § 441a(f) by accepting contributions that exceeded contribution
limitations and authorize a Section 437g audit that would work closely with the Section 438(b)
audit to determine the amount in violation.

The Commission has already commenced a Section 438(b) audit, which has the purpose
of examining data provided by the Committee to “verify to the maximum extent possible”
whether the Committee is “materially complying with the Act and Regulations.” See Authorized
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Audit Program at 2, °

Because our Office would also plan to review the specific transactions alleged in the
complaints to be violations of the Act, which may not necessarily be included in the sample
reviewed through the Section 438(b) Audit Program, we recommend the Commission authorize
Section 437g audit authority to enable us to work coextensively with the Section 438(b) auditors.
We do not anticipate having a separate audit team, but believe that Section 437g audit authority
will allow us to participate in conferences with Respondents and the auditors, review information
provided by Respondents throughout the course of the audit (rather than waiting until after a
Interim Audit Repert is ¢irculated), and confee with the suditors to review data that may be
outside of the Audi¢ Progemn processes, bot necessasy ta complefe pur inwestigation. Approving
Section 437g audit authority at this stage will also provide natice ta Respendents that
information they provide during the audit process and field visits will be used by both the
Enforcement and Audit divisions in their respective reviews of the Committee’s potential FECA
violations, and grant the Committee the opportunity to respond to both inquiries at one time.®

¢ If the Section 438(b) audit results in a referral for enforcement action while the investigation is ongoing, we would
canselidate such arcfesral with these MURs.

17
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b. The Victory Fund’s Contributions

The Victory Fund denies allegations that any of its donors made excessive contributions.
OVF Responses in MURs 6139 & 6142 at 2. The Victory Fund accurately notes that it is not
subject to the $2,300 per election contribution limit, as asserted in the complaint, rather it is
subject to the $33,100 contribution limit reserved for joint fundmsmg commiftees. /d.
Mcreower, the Victory Fund evers that it hus procedures to exanzre that its denors do ot excazd
applicable gentributiae limits, whizh inclode mmatching ail contributimns it recaived to the domor
records af the Committee and the DNC, &/ The response states that any coatributions the
Victory Fund received that might have been excessive when aggregated with prior contributions
to the Committee were either reallocated to the DNC or refunded to the contributor. /d.

Our Office has reviewed the information submitted in the complaints and responses in
MURs 6139 and 6142 as well as the disclosure reports filed by the Victory Fund and determined
that Complainants’ allegations appear to rely on the mistaken belief that the Victory Fund is
subject to the individual contribution limit of $2,300 per clection for candidates or candidate
committees, as set forth in Section 441#(a)(1)(A). In fact, as a joint fandraising committee, the
Victery Fund is subject to the $33,100 per individual contributien limit set foth in 11 C.F.R.
§ 162.17. Nnne af the indlviduals citod in the aomplaints exceeded this limit. Thus, the
information Conaplainants submsit as prima facic evidence timt the Victory Funs violated Section
441a(f) is insufficient to support a reason to believe finding, Moreover, we have found no
additional facts to support the claim that the Victory Fund accepted excessive contributions.

Finally, there is 1o support for Complainants® allegations that the Victory Fund violsted
the reporting requirements of 2 U.S.C. § 434(b) by misreporting disbursements to OFA, and
failing to provide identifying information for contributors who gave less than $200. The Victory
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Fund responses and disclosure reports indicate that the transfers from the Victory Fund to the
Committee were made for ordinary disbursements of net proceeds pursuant to the joint
fundraising agreement between the Committee and DNC, and were reported correctly. 11 C.F.R.
§ 102.17; see OVF Responses in MURs 6139 and 6142 at 3. Further, the Act does not require
committees to disclose the identification information of donors who contribute less than $200 in
thn: aggreguio during the slectios cyele. See 11 C.F.R. § 102.9.

Accordingly, we mmcommmend that the Commission find no reason to believe that the
Obama Victory Fund and Andrew Tabias, in his official capanity as Treasurer, reseived
excessive coatributions in violation of 2 U.S.C. §§ 441a(f) and 434(b).

C.  Possible Foreign National Contributions

The FECA provides that it is unlawful for a foreign national, directly or indirectly, to
make a contribution or donation of money or other thing of value in connection with a Federal,
State, or local election, or to a committee of a political party and for a federal political committee
to receive or accept such a contribution. 2 U.S.C. § 441e(a)(1) and (2)(2); 11 C.F.R. § 110.20(b).
A “foreign national” is an individual, partnership, association, corporation or other entity
organized under the laws of or lmving its principal place of busirress in a foreign enuntry.
2U.S.C. § 441e(b). A “foreign natiorul” dags n#¢ inolwde a person who is a citizon, natiowal or
lawful permanent resident of the Linited States. /d.

Although the statute is silent as to any knowledge requirement, the Commission's
implementing regulations clarify that a Committee can only violate Section 441¢ with the
knowing solicitation, acceptance, or receipt of a contribution from a foreign national. 11 C.F.R.
§ 110.20(g). The regulation contains three standards that satisfy the “knowing™ requirement:

(1) actual knowledge; (2) reason to know; and (3) failure to conduct a reasonable inquiry. 11
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C.F.R. § 110.20(a)(4)(i)-(iii). The reason-to-know standard is satisfied when a known fact
establishes “[sJubstantial probability” or “considerable likelihood" that the donor is a foreign
national. See Explanation and Justification for Prohibition on Contributions, Donations,
Expenditures, Independent Expenditures and Disbursements by Foreign Nationals, 67 Fed. Reg.
69940, 59941 (quoting BLACK'S LAW DICTIONARY, 5th Ed. (1979)). The willful blindness
standerd is satisfied when “a kivown fact should have prompted a reasorable inquiry, but did
not” Sm id a1 §9940.
1. Facts

Several of the complaints allege that the Committee violated 2 U.S.C. § 441e by
accepting contributions from foreign nationals. As support for these allegations, different
Complainants focus on the following facts: (1) approximately 10,400 contributors with foreign
addresses gave $1.3 million to the Committee; (2) approximately 500 contributions from
contributors with foreign addresses were not made in whole dollar amounts (which Complainants
suggest means that the funds had been converted to U.S. dollars from a foreign currency); and
(3) various media outléts reported that Yoreign nationals may have conttibuted to the Committee.

Complhinants argse that these asv widespread problems with the Comnnites’s
cemplisnce gyrtums, which wamsat investigatina isto ait of the Committes’s cantriarivns

7 Before the regulstion was revised in 2002, Commissioners sxpresoed comern abozs the lovel of sciester required
under Section 441e. For example, & Statement of Reasons (“SOR™) issued in a Section 44 1¢ case decided shortly
befare revieion of the regulation exsmined the statutory lamguage and legislative history to coucnde that despite the
absence of precise language of a “knowledge requirement” in the statute, “it would be fundameritally unjust to
asscss liability on the pmt of s fundraiser or recipient committee that solicits or receives a contribution if the
contribution in fact appears to be from a legal source, especially if initial screening efforts resulted in specific
assurmnces of the contribution’s legality.” MURs 4530, 4931, 4547, 4542, 4999 (Ststement of Reusons by
Comniissieer Thomar /n e emtcaalic Nitiomal Corumittes, ot al.) at 3. Thes, coupled with the Expimaton tted
Jussificatinn issued in Navembser 2062, & inowitsige requbioment smy be infixnert based on shnilar provisions in the
At that saceifioally includod sush linguags despita the almenen of any knosledgs requiremunt in the statute. /d at
2 (aiting 32 US.C. §§ 4411, 441b(a)). Sez alse 11 CF.R. § 163.3(b)(1), which pravidas that canirikanions wihtich did
nct appear to be fom » prokibited source must bs mtvwraed within & specified peded fram the date on which the
Commniittes becomses aware of information indicating thet the consributien is unlawful.
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received from individuals with foreign addresses. Fling Complaint at 1; RNC Complaint at 1-2;
Kohtz Complaint at l;- Daniels Complaint at 1; Moore Complaint at 1. The Complainants who
rely merely on the Committee’s receipt of contributions from individuals with foreign addresses
generally provide no additional facts to substantiate their claims these individuals are foreign
nationals, as opposed to eligible donors temporarily living abroad. One complairit points to a
newspeper report that asserts that the Cormmittoe reneived 37,265 contributions #iat wess not in
winale dolisr aneounts, wiish the anthar conchisdze asmild he avidenpe that thoae contribations
were crarested from foreign carrencies ta the 1J.S. dodlar, and therefore came from foreign
nationals. MUR 6090 Complaint (citing Ex. K). Complainents offer no information to support
the conclusion that such funds were contributed in foreign currencies or that the individuals who
made contributions in foreign currencies were not lawful donors. Finally some of the complaints
cite media reports with anecdotal allegations of foreign nationals having contributed to the
Committee. Examples of these media reports include:

° A report about a group in Nigeria was reported to have sponsored an eveat, the
proceeds of which were purportedly going ta be donated to the Committee, but
were seized by the government in a fraud investigation. MUR 6090 Complaint at
1-3 (citing Attach. A);

. Media enseuge of a public statemsniet 1oexde by Libyan [tdden Musuwarme al-
Gaddlafi opining that foreign natisnals supported cauilidase Obama and may have
contributeri te the Cosomittee. Id. (citing Attach. C);

° Reports about two brothers who owned a shop in the Gaza Strip and made bulk
purchases of Obama t-shirts to sell in their store. Jd. (citing Attach. A, E, F);

° Article about an Australian wymn who admifiad to knowingly using a fake U.S.
passport number in order to get the Committee’s online contribution system to
accept his coatribution. Jd (citing Ex. H); ued

° Report about and a Canadian man who deliberately made false statements in order
to get the Committee’s eniine contibution systém tn s:cept his cantribution. &d
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° Allegations, which have been internally investigated and remain unsubstantiated,
that an ameaymous FEC amxivst ilifsrmed his superdum that the Cormminos itmd
accapied miilinns of prahibited emstributiond facen fareign nationals ned his
wamnings ment unheades. Jd. (ching Atwch. D);

The Committee maintains that its vetting procedures required online contributors to
confirm citizenship or permanent resident status by checking a box. OFA Response in MURs
607B/6098/6108 at 4. Further, contributors with foreign addresses had to enter a valid U.S.
paswport number. /d. Finally, the Committee asserts that it maintainet a sytem that wt regular
intervals surveyed all contributibns eeecived from foreigo addeuses, persoonily cantasted
contributors who weze nat known to be U.S. citizens or lawful permanent residents, and required
the submission of valid U.S. passport information. Jd. at 5.

2. Analysis

The allegation that Respondents knowingly accepted contributions from foreign
nationals, and or failed to refund contributions after becoming aware of a basis for questioning
whether the contributions were from a permissible source, is not supported by the available
information. As discussed below, each of the three principal methods of proof relied upon in the
complaints is flawed.

Cuempininasis midesi up ail eontriluttions from datwors with foreign sddseases mxi alleged
that all or significant members of those contributions must have come from foreign nationals
because media reports had identified four foreign nationals whe were alloged to have baen
contributors. RNC Complaint at 1. The Committee received appreximately $1,314,717 in
contributions from 10,463 individuals with foreign addresses. The fact that these contributors
listed foreign addresses is not, as Complainants claim, prima facie evidence that the contributors
are foreign nationals or that their contributions should be suspect. 11 C.F.R. § 110.20(a)(4)(i).
Although Complainants argue for a comprehensive review of all contributors with foreign

2
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addresses, neither the media le.ponsmrthccomplaints offer any specific information that would
suggest that any of the contributors with foreign addresses, other than the four specifically
identified in the media reports, are not American citizens living abroad, who are entitled to
contribute to federal political committees.

Similarly, the argument that the presence of contributions in odd (non-whole dollar)
amounts is primes facie evidence tinkt a v=ntribution might huve conre from an impermissible
foseipn soume is incorvect. Fimst, shose is a wide variety of explamatinns for a contribution to be
in non-whole dollar amounts, other than being a foreign currency. Second, even if the
contribution was made using a foreign currency, there is no legal presumption that the use of
foreign currency is sufficient to establish that a contributor is a foreign national. A U.S. citizen
living abroad, who is entitled to make contributions, might be expected to use a credit card
account or a bank account based on the currency of the country in which they temporarily reside.
Neither the complaints nor media reports provide any information that would serve as reasonable
cause to question the citizenship of a contributor based solely on the amount of a contribution.

While information that a costribution is received frum a forelgn midress, foreign bank
and/or in a curreroy other than U.S. dollars might svrve a3 pertiment inforrmtion in examining
the contributicm, the mem paroenoe of moh indiontors Goes not wstaidish reacon o brliove that
the Committas violeted the prokihition against receiving contributions fiom fareign nationals.
Rather, a Committee need only make a “reasonable inquiry” to verify that the contribution is aot
from a prohibited source to satisfy the Act’s compliance regulations. 11 C.F.R. § 110.20(aX7).
Here, there is evidence that the Committec made reasonable inquiries into the source of those
fundsby:(l)infominswebdwumofmeappropﬁmleplnqmmrmaking
contributions; (2) requiring contributors who used the website to proffer the appropriate
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certifications before processing their contributions; and (3) maintaining an internal system to
review all contributions received from foreign addresses for compliance with the FECA and its
regulations. OFA Response in MURs 6078/6090/6108 at 4-5. There is also evidence that the
Committee’s internal controls followed the Act’s “safe harbor™ guidelines by requiring donors
who attended fundraising events located outside of the United States or rmade comtributions
online using foreign exdresses to provide a valid U.S. passport number. /d; see 11 C.FR.
§ 110.20(a)X7) (“[A] peracn: shali e deamed ta have conducted & reasormable imquiry if i or she
seeks and obtains copies of current and vafid 1.S. passport papers.”).
. The Committee’s Contributors

In an effort to ascertain whether potential contributions from foreign nationals were being
identified by the Committee’s compliance system, the Commission’s Information Technology
Division generated a sample of 1,737 individuals with foreign addresses who contributed to OFA
during the primary and general election months of February 2008 and August 2008,
respectively.® A review of the sample found eight contributors living abroad who gave the kind
of incomplete or questionable personal information that should have prompted the Committee to

* The Commission has approved of the use of examining samples in order to ascertain whether excessive and
prohibited contribution violations are substantial enough to warrant further inquiry. See, e.g., 11 C.FR.

§§ 9007.2(f1) and 9038.1(f)(1) (approving the use of sampling in the audit context to determine whether excessive
and prohibited contributions are significant enough to warrant referral for enforcement). Here, we opted to review a
sample of disclosure reports at the reason to believe stage in order to ascertain whether the violations of the Act
alleged in the complaint are indicative of broader flaws in the Committee’s compliance system and/or are significant
enough to recommend thut an investigation of the vinlations is warrantéd. We selected the months of February Z008
and August 2003 for thereview because contributions reponed by the Committee in these manths repreoented
median conttibution receijits dusing the primary and generul elestion period.

It shmnid be neted Emt o msiew did 1w fisd evidesss thot the aight indiriddsis wage foreigm putiensln Bot simsly
found that the sddoess or erpployment infametion pusvided by thoss individwal was cithes incamplete or
unzgrifiable, and additiome] information was necassasy. Thuse individzals wess aino flaggnd by tiss Committes and
the netition “Information Requested” was included in the Committee’s disclsaure reports.
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either conduct additional inquiiy or reject of the donor’s contribution. These eight individuals
donated a combined total of $2,147 to the Comm:ttee

Our Office then expanded the review to examine all of the contributions received by
individuals with foreign addresses during the entire election cycle. The broader review did not
identify additional individuals whose information suggested they might be foreign nationals or
require additiorsl inguiry. The purpose of looking at the Februmry/August sample as well as the
bromder election cycle was tn gain insight #3 0 how the Commitiee’s acsuplirmce sysicmn waa
working, whether it was effectivaly identifying potentially prohibited contzibutions, and whether
corrective action was taking place to resolve questionable contzibutions.

Consistent with the assertions in the Committee’s response, our review found that
contributors outside of the United States were required to affirm that they were United States
citizens. See OFA Response in MURs 6078/6090/6108 at 4-S. In fact, the website would not
accept contributions from individuals outside of the United States without certification that they
were citizens or legal permanent residents. /4 We found that contributors outside of the United
States were typically employed by the United States government or military, or working in the
intemational offices of Amewican corperations, or for American won-profit, human righits or
religitms organizadions.

The contributiags cited as examples cf Susion 44 1a vielations i tha complaints are
insufficient to support a reason to believe finding for the following reasons:

° There is no support for the inference that the Committee received contributions or
was in any way connected to the Nigerian fundraiser or its coonfinators, as the
same media reports indicate that the Nigerian government seized the funds raised
and twe investigatirg the ntter as a fraudulent scheme. RNC Corgilaint, Exh. A.

° There is no infarmation supposting tha allegation that the genersl camments made

by Libyan leader Muammar al-Gaddafi clairing, “[People in the Arab and
Islamic world) welcomed [Berack Obama] and prayed for him and ... may even

25
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have been involved in legitimate contribution campaigns to enable him to win the
Amaricen pridency™ are related to any idsntifiable sontributions or fundraising
efforts for the Camminss, /d

o The allegations that contributions received by the Committee, which were not
made in whole dollar rmounts must have been made in foreign currency and
therefore Lave originated from foreign sources, is also purely speculative, as the
conversion of monies from one currency to another is not evidence that the
individuals that were the source of the funds were foreign nationals. Jd.

° The Australisn ma= cited in the mediz sspont adrrits (in the same mpott) that he
knowingly made the illegal contribution through bypassing the online security
protonals by entoring a felse passrart unsher amd frawhaent]y cestifyiig thet he
was an Amarican chizan living abroad, in order ta get the website to araept his
contribution. RNC Complaint, Exh. H, OFA Raspouse in MUR=s 6078/6090/6108
at4.

° While the Canadian donor did not admit to making false statements, he also
denied remembering whether he certified that he was a citizen and stated that he
later contacted the Committee to request a refund. RNC Complaint, Exh. H. The
Commitwwe asserts that the website did roguire & osttification of citizenship ®
mahe scatriimméons from a innign addiaa and the crmttiburion frirn toe desos
bas sizre hesn rofimded. OFA Reugponse in MURs 6078/6090/6108 ot 4.

See OFA Response in MURs 6078/6090/6108, Exh. A.

According to media reports, brothers Hosam and Monir Edwan bought t-shirts from the
Committee’s website to sell in their Gaza store, the proceeds of which constituted contributions
to OFA from tise Edwans towling $6,945 and $24,770, respestively.” RNC Cesmplaint, Exh, A.
The sseme eeyioni indicites thai the Edvam Brothicrs iunerted the shimsviation “GA” i the address
line reserved far the name of the casiributor’s stete of residence, which the Committee might
have mistaken to stand for “Georgia” rather than “Gaza.” Jd. The report also cites a campaign

® It is well established that the proceeds from the purchase of fundraising items are considered to be campaign
contributions. 11 C.F.R. § 100.53; ses also AO 1975-15 (Wallace) (concluding that the full amount paid by a
purchaser to 8 political committee or candidate for a fundraising item is a contribution); AO 1979-17 (RNC) (citing
AO 1975-15) (The fact that the contributor received something of value in exchange for a political contribution does
not change the character of the activity from a political contribution into a commercial sale/purchase transaction).
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official who states that until the media identified the Edwan brothers as being residents of Gaza,
the Committee had no reason to believe the Edwans lived outside of the United States. Id.

The Act provides that where a contribution does not present a genuine question of
whether it might be prohibited by the Act, but is later discovered to be illegal, a treasurer has
thirty (30) days from the date on which the illegality is discovered to refund the contribution.

11 C.FR. § 103.30)(2). Mere, the Edwen Brotirers made 28 t-shirt purchases, 22 of which were
refunded within 30 days of reccipt.”® Refunds of the atier six prrchanes (for $4,130) wers made
within tvo wenka of the first mmedia neport identifying the brothers as foreign nationals.

While we cannot be certain when the Committee discovered all of the contributors cited
in the media reports were foreign nationals, the Committee did refund all of the contributions
within 30 days of those reports or the information about the identity of those contributors
becoming public. Moreover, the fact that our review of the Committee’s disclosure reports has
identified only $2,147 in contributions from eight donors with foreign addresses that might be
questionable, with no additional information on whether they are in fact foreign nationals,
mitigates against finding reason to believe that the Committee violated 2 U.S.C. § 441e.

Betsuss the powmtial Section 441e violutions are limited In scope and amount ($6,277)
and besammie thiae: is insafficiens infscmatbon 80 mug(mek tiat the Comusitter acted unreasonably in
relying on the infosmation prowided by coatributors affuming that they were Unitad States
citizens, we canclude that opening an investigation into this issue would be an insfficient use of

 Hissam Bdwan nsie seven coitributions, snf of whivh were refimsintl. Only the fbier smaliest transac@oes ($187,
$1,217, $834 and $508) were refunded outside the 30-day window. Monir Edwan made 21 contributions, all but
two of which (for $94 and $1,290) were refunded within the 30-day window. /d. A total of $4,130 of the
contributions made by the Edwans was refunded outside the 30-day window, but within two weeks of the first media
report.

27
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the Commission’s limited resources." See Heckler v. Chaney, 470 U.S. 821 (1985); MUR 5950
(Hillary Clinton for President) (Factual and Legal Analysis dismissing Section 441e violation to
preserve resources where amount in potential prohibited contributions was minimal ($1,000)
compared to total contributions received, and funds had been refunded before the complaint was
filed). Accordingly, we recommend that the Commission dismiss allegations that Obama for
América and Martin Nesbitt, In Ms official capecity as Treasurer, violated 2 U.S.C. § 441¢ by
accepting sontributions from fareign natiqnals.
[ R The Victory Fund’s Contributors

Based on the information in the complaints, as well as our review of publicly available
information, there is no indication that the Victory Fund received even a single contribution from
an individual who has been demonstrated to be a foreign national. There are no examples
provided in the complaints or in the publicly available media or disclosure reports. Thus, there
appears to be no support for the claim that there are systematic breakdowns in OVF's monitoring
for contributions from foreign nationals.

‘We recommend that the Conmnission find no reason to believe that the Obama Victory
Fund and Andrew Tobias, in his official cepacity as Treasurer, violated 2 U.S.C. § 441e by
accepting contributions from foreign nationais.

D, Poasible Contributions from Unknown Individuals

The Act provides that no person shall make a contribution in the name of another person,
and no person shall knowingly accept a contribution made by one person in the name of another.
See 2U.S.C. § 441f. A Committee has thirty days from the date that a prohibited contribution is

' While we da not asticipate it, should the Sastion 438(b) audit identify additional contributions that violste Sactien
441 and refer those violations for Enforcement action, the dismissal of the violations at issue here would not
preclude the Commission from pursuing other Section 441e violations that might subsequently be referred by the
Audt Division. '
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made or discovered to have been made to refund the impermissible contribution. 11 C.F.R.
§ 103.3(bX2).

The complaints allege that individuals made contributions to the Committee using
fraudulent or fictitious names, and the Committee’s online fundraising mechanism provided no
internal controls to circumvent the recelpt of such prohibited contributions. RNC Suppl.
Complaint at 3-4. Different Coraplainants present two types of arguments for why the
Comnsitter should have been an immmnalinte notiee tismt aertain contributions did met come from
legitimata saurces. First, @ofhmﬁMWMwﬁnchMm linkad
to names that were clearly fictitious, and the fact that such contributions were processed by the
Committee’s online fundraising system is evidence of widespread failure in its compliance
system and warrants investigation. Second, one of the later complaints (MUR 6214) points to a
range of anomalics in the pattems of the contributions attributed to particular individuals as
being sufficiently unusual and unlikely as to put the Committee on notice that these contributions
were illegitimate.

1. Facts

Ths oomplaints cite media reports identifying 11 individuals whose names were listed on
the Committee’s disclosure reports as contributors, but later were determined to have submitted
fictitious or frauculent wames, addresses cr aredit cand infiamation. Examples of these
individuals include:

° Good Will — an individual who listed his name as “Good Will,” his employer as
“Loving,” occupation as*You™ and who provided an address that turned out to be
for a Good Will Industries charity office in Austin, TX. Reportedly, no one by
the name of Good Will works at the office. Good Will made over 780

contributions in $25 increments between March 2008 and April 2008, totaling
over $19,500;
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° Doodad Pro - an individual who listed his name as “Doodad Pro,” his residence
as Naxtlo, NY, occupation as *Loving,” and amployer as “You” made over 850
conimibuiions in $25 inoremenin buiween November 2007 and April 2088, tettiing
over §21,250;
° Persons with fictional addresses — some individuals provided questionable names
and fictitious addresses, including “Test Person” residing in Some Place, UT,
“Jockim Alberton” residing at a fictional address in Wilmington, DE, “Derty
West” and “Derty Poiiuy” both residing in rewq, ME and “fhdfhdth” residing in
Erial, NJ; and

° Persons with ohvious fictional names — some individual donors provided
nonsensical names including, “Hbkjb, jkbkj,” “Jgtj Jfggijfgj,” “Dahsudhu
Hdusehfd,” Uadhshgu Hduwadh,” “Edrty Eddty” and “Es Esh.”

During the course of itz compliance process, and before the names were made public in
media reports or complaints, the Committee asserts that it had already ideatified many of these
same contributions as being of questionable legitimacy. Disclosure reports indicated that several
of the “contributions™ made by fictitious donors cited in the complaints either were never
accepted due to invalid information (e.g., invalid credit card or banking information) or were
refunded immediately. In other instances, where contributions were accepted, refunds occurred
on a continuous basis. For instance, in the case of Doodad Pro and Good Will, who made
hundreds of contributions in $mall increments, refunds were done on a rolling basis before their
contributions appeared in media repens. Furthes, rest of tin refunds were completed to almost
all of thnsn prohibited contributors wiihin weels of the first medis reparts amé/or the initial
camplaints filed with the Commission.

The Complaint in MUR 6214 makes an extensive and detailed analysis of various
patterns in the Committee’s receipts. This complaint alleges that the Committee failed to make
immediate use of an Address Verification System to confirm that each contributor’s reported
address information matched the address information for the credit card used to make the

contribution, which allowed the Committee to accept online contributions in transactions that
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would have been rejected by other vendors accepting credit card payments over the internet.
This complaint suggests that the absence of this safeguard raises questions as to whether the
Committee adequately verified the true sources for online contributions it received via credit
card. In addition, this complaint identifies the following conﬁbuﬁon patterns which it deemed
suspicious: 1) Non-Dollar Donations that were not in whole dollar amounts; 2) Non-Traditional
Denaticns tht were in whole doller amsumts, but rot in multiples of $5; 3) Muldiple Day
Donations whize a donar kas two or mute donations on the mame day; 4) Duyplicate Donatians
whorre the danors appamsed ta rsake two ar mare contrihutions of the same amount on the same
day. Complainant alleges that the Committee accepted an unusually large number of
contributions that fit into these patterns, which it deemed to be suspicious and merit further
review.
2.  Analysis

As discussed above, the Commission has provided guidance to committees that they may
use Internet fundraising so long as committees use reasonable safeguards to enable them to
verify the identity of contributors and screen for impermissible contributions with the same level
of senfidence that apyplies to véhes methods of fumdraising, awd act consistently with Cevamission
regulations. See AO 1999-00 (Bill Bradley for President, Inc.). Complaiments cantend that the
Committee’s acacptaace of online ooutributions from the unknown persans identified in the
complaints is clear evidence that it had no cantrol mechanisms in place to catch third party fraud.
Fling Complaint at 1; RNC Complaint at 3-4; Kohitz Complaint at 1. Consequently, the
complaints argue, an investigation of all contributions is warranted. /d RNC Suppl. Complaint
at 3-S.
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Respondents assert that the compliance system the Committee maintains is designed to
identify individuals lxke those cited in the complaint and refund their contributions if they are
unlawful. OFA Response in MURs 6078/6090/6108 at 4. The Committee asserts that its
internal system runs regular searches of its donor database in order to identify information that
contributions may be fraudulent. /d at 5. The Committee also asserts that through its vetting
and compliance system, as individunuls who provided fictitious information are identified,

subsequeni sescchins are modified to look for similar individuals or patterns of fraudubent deimaxy

that were previously identified. Jd. Begarding the individuals ideatified in the complaint,

Respondents provide infoxmation that most of the fraudulent contributions from thase individuals

had been identified and refunded before the complaints were filed. /d.
a.  The Committee
The complaint cites the names of eleven individuals with alleged fictitious names that

allegedly made contributions to the Committee. Only three of these individuals gave
contributions that were actually received and aggregated over $1,000; they include:

¢ “Doodad Pro” made 830 contributions in $25 increments totaling $21,250,

¢ “Good WHII” made 780 contributions in $25 incremients totaling $19,500, and

e “Hbkijb, jkbii” made a kingle contribution of $1,077.23.
The “Doodad Pro” and “Good Will” cantributioms wem refunded on e cantinuous basis either
before or within 30 daya aof the initial camplaint in this matter, though many refunds were not
made within 30 days of the initial receipt of the contribution. The single “Hbkjb, jkbkj”
contribution was refunded within 30 days of receipt. Contributions from the remaining eight
donors cited in the complaint totaled approximately $1,200; none of which has been refunded.
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In order to ascertain whether there was a potential system breakdown that might have led
the Committee to accept large numbers of contributions from unknown persons, as alleged in the
complaints, the Commission’s Information Technology Division generated a sampling of
contributions to the Committee in the primary and general election months of February 2008 and
August 2008, respectively. During the sample period, the Committee received a combined total
of $73,976,663 in comtributions from over 170,000 centributors. We reviewed the complaints,
disclosure seports and nuxdia repaxis for indisiduals whese information appeared to be
incomplets, fictitious cr otherwise unverified as belonging to actual persons, and raviewed
whether suspect contributions were azcepted, verified and, if appropriate, timely refunded by the
Committee.

In addition to the eontl-'ibutots cited in the complaints, we identified only six other
contributors to OFA whose names might have been fictitious based on the spelling or other
identifying information provided. These six contributors gave approximately $17,445 to the
Committee, $14,476 of which remains unrefunded. Thus, the recitations in the complaints and
the information provided by ITD for our review periods, identifies a total of 17 contributors with
poteatially fictitious names who gave a total of $60,472 in contributions to the Comemittes,
$15,676 of which has yet to be refunded.

We believe dismissal of these allegations is sppropriate because (1) the: alleged
breakdown in the Cammittee’s campliance system is not borne out by the available information
about the scope and amount of the contributions the Committee received from allegedly
unknown persons, and (2) the majority (approximately 75%) of the prohibited contributions
received from the fictitious individuals cited in the complaint and identified through our review
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have been refunded.” In notifying the Committee of dismissal we would advise it of the
obligation to refund the prohibited contributions we have identified in our review.

For these reasons, it would not be an efficient use of the Commission’s resources to open
an investigation into this issue with respect to the Committee. See Heckler v. Chaney, 470 U.S.
821 (1985); MUR 5950 (Hillary Clinton for President) (Factual and Legal Analysis dismissing
Section 441e violation to preserve resources where prohibited contributions were refunded
before the complaim was filed). Aocordingly, we recoinmend the Commission dismiss
allegations that Obama for America and Martint Nesbitt, in his official capacity as Treasurer,
violated 2 U.S.C. § 441f by accepting contributions from unknown persons in the name of
another.

b. The Victory Fund

Regarding the Victory Fund, there are no indications that the Victory Fund received
contributions from the indivfduals specified in any of the complaints. Our review of the
February/August sample months identified a single contribution received from an unknown
person using the name “Anonymous, Anonymous” and totaling $2,228. The Victory Fund’s
compliance system identified the suspect centribution and flagged it for verification, but did not
refimd it within the 30 days permitted hy the Act.

Despite this appamnt violation of Sectien 441f, dismissal of these allegations is
appropriate because (1) the prohibited contributions cited in the complaint are minimal when
compared to the total amount of contributions received by OVF ($2,228 out of $93 million), and

(2) allegations of breakdowns in the compliance system set forth in the complaints are not borne

12 while we do not anticipate it, should the Section 438(b) audit uncover any information that suggests that the
Committee committed more violations of 2 U.S.C. § 441f, and refers the violations for Enforcement action, the
Commission wauld.not be precluded from taking Enforcement action for those violations.
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out by the Commission’s review of the contributions received by the Victory Fund. Thus, it

would not be an efficient use of the Commission’s resources to open an investigation into this

issuc with respect to the Committee. See Heckler v. Chaney, 470 U.S. 821 (1985); MUR 5950

(Hillary Clinton for President) (Factual and Legal Analysis dismissing Section 441¢ violation to

preserve resources where prohibited contributions were refinded before the complaint was filed).

Accendingly, we recommnend thet the Commissica dismiss allegations that the Obaan

Victory Fund and Andrew Tabias, in his nfficial capmrity as Tressurer, viniated 2 U.S.C. § 41f

by accepting contzibntions from unimown penvons iz vine name of anoshar,
m. RECOMMENRATIONS

L

Find reason to believe Obama for America and Martin Nesbitt, in his official capacity
as Tremsurer, accepted excessive contributions in violation of 2 U.S.C. § 441a(f);

Autivrize an andit of Obama for Amaviea amd Martin Neshitt, in his official cupacity
as Tresmurer, pursuaat to 2 US.C. § 437g;

Dismiss allegations that Obama for America and Martin Neshitt, in his official
capacity as Treasurer, violated 3 U.S.C. § 441e by accepting contributions from
foreign nationals;

Dismiss #fiegations that Obama for America and Mastin Nesbitt, in his cfficial
capacity as Treasurer, vielated 2 U.B.C. § 441f by accepting ventributions from
unknervm pesyams in the name of another;

Find mo mmsawn 10 beliewe Obama Victory Fund and Andsew Tobigs, in his official
capacity as Traasurer, accepted excossive comtributions im viclation of 2 U.S.C.

§ 441a(f);

Find no reason to believe Obama Victory Fund and Andrew Tobias, in his official
capacity as Treasurer, violated 2 U.8.C. § 441¢ by acceépting contributions from
foreign nationals;

Find no reason to believe Obama Victory Fund and Andrew Tobias, in his official
capabity as Treaowser, violated 2 U.S.C. § 434(b) by misserorting disbemssnonts;
Dismisa allegations that Obama Victory Fund and Andrew Tobias, in his official
capacity as Treasurer, violated 2 U.S.C. § 441f by accepting contributions from
unknown persons in the name of another;
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9. Approve the attached Factual and Legal Analyses; and

10. Approve the appropriate letters.
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